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HccnenoBannio MPaBOBOrO PETyIHPOBA-
HUS OTHCIBHEIX cep NpeaIpUHAMATEIBCKON
JEATETLHOCTH (MHBECTUPOBAHMS, (HHHAHCHUPOBA-
HUS ¥ KPEAUTOBaHUS, WHHOBAIIMOHHOM JEATENb-
HOCTH, WH(pOPMAIIMOHHOTO OOCCIICUCHHUS, peKiIa-
MBI, IICH W IICHOOOpa30BaHUs, peau3alluu Ipo-
IYKIIAW, PacueTOB, BHEITHEIKOHOMHUYCCKOW mesi-
TEBHOCTH, OyXTaJTepCKOTO yUYeTa, OLCHKH UMY-
mecTBa W PE3YNETaTOB  TPEIIPHHAMATEIBCKOM
JEATETBHOCTH) TIOCBAIICHBI CIIEAYIONHE JBEHA-
JIIaTh TeM Kypca JIEKITHi.

Yuebrnk «OCHOBBI TpENIPUHAMATEITH-
CKOTO TpaBa» IIOMHMO Yy4eOHO-METOANIECKOM
[IEHHOCTH WMEeT W HaydyHOe 3HaueHwe. MHorue
aCIeKThl pacCMaTPUBAaeMBIX B HEM TPOOIIeM UMe-
0T TUCKYCCHOHHBIN XapaKTep U MOTYT OBITH BOC-
TIPUHSATHI KaK IIar BIepe Ha ITyTH BCECTOPOHHETO
M3YYeHUs TPEINPHHUMATEIILCKOTO TIpaBa. B pa-
00Te TIPUBOIATCS TOYKH 3PCHHUS PA3UIHBIX HC-
clieoBaTeNeH, 4To MO3BOJMT YUTATEISIM, CPAaBHUB
TIPUBEICHHBIC TIO3WIIMN, CPOPMHPOBATH COOCT-
BEHHOE MHCHHE 10 W3yJaeMbIM BOIPOCAM H Te-
MaM. JlaHHBIH Y9eOHHK MOXKET OBITh IOJIE3eH HE
TONBKO CTYJCHTAM W TIPEIIOIaBaTeIsIM FOpUINIC-
CKHX U 95KOHOMHYECKHUX yIeOHBIX 3aBEICHHUN, HO U
MPAKTUKYIOINM OpHCTaM, paOOTHHKAaM Tocymap-
CTBEHHBIX OPraHOB, NPEIIPUHUMATEIISIM.

Takum ob6pazom, Kypc Jekiuii «OCHOBBI
MPEANPUHUMATEIBCKOTO MpaBa» SBISETCS 00Jb-
MM COOBITHEM I FOPUAMYECKOTO COOOIIecTBa
U JUIS BCErO OOILECTBA B LIEJIOM.

YI'OJIOBHBIN NPOILIECC POCCUMCKOMN
OEJEPAIINA
(Y4eOHHK)
otB. pen. Kpyrmukos A.IL

B y4eOnuke, HammmcanHOM Ha ocHOBE KoH-
crurymmn PO, YIIK P®, momoxenuii oOmenpu-
3HAHHBIX TIPUHITAIIOB W HOPM MEXTYHAPOITHOTO
paBa, MEXAYHAPOAHBIX 10roBopoB P®d, anamuza
CcyneOHO-CIIEICTBEHHON  TPAKTHKH, OCBEIICHEI
CYIITHOCTb M CHCTEMa POCCHUICKOTO YTOJIOBHOTO
mporiecca, €ro CTaiuil W WHCTUTYTHI, paccMOTpe-
HBI BOKHEUIINE TEOPETUUECKHE W TPAKTHICCKUE
BOIIPOCHI JIESITETHHOCTH OPTaHOB IIPEIBAPHUTEINb-
HOT'O paccieoBaHus, IPOKypaTyphl, cya U aaBo-
KaTyphl, y9acTHS TPaKIaH ¥ IOPUIUYECKUX JIHII,
BOBJICUEHHBIX B YTOJIOBHOE CYOTIPOU3BOJICTBO.

JI1st cTyneHToB, acMpaHTOB | MPETo1aBa-
Telel BBICHIMX IOPUAMYECKUX YUeOHBIX 3aBeje-
HU. MOXeT OBITh TIONIE3¢H B MPAKTHUCCKON JIesi-
TEIIEHOCTH COTPYIHUKOB OPTaHOB JO3HAHHS, CIIe-
JIOBaTeNel, MPOKypOpOB, CYAEH U aJJBOKATOB.

MPABOBBIE PE®@OPMBI: IPOBJIEMbI
PELEININHA 3ATITATHOI'O ITIPABA
(MoHorpagus)

Txauenxo C.B.

Camapckuti 20cy0apcmeeHHbll YyHUBepcUumem
Camapa, Poccus

Hacrosimast pabora mocBsIIeHa TakoMy
YHHBEpPCAJIbHOMY MHCTPYMEHTY OOOTaIeHus mpa-
Ba Kak perennus. JlaHHas TeMa MPAaKTUYECKH HE
paccMaTpUBaeTCs B COBPEMEHHOW IOPUIMYECKOM
JUTEpaType, XOTSA HEOOXOAMMOCTHh B MEPECMOTpPE
YCTOSIBUIMXCS ITOJIOKEHUH OTHOCHTENBHO pEleH-
LMK Haszpena yxe AaBHO. Her Ha MoHorpadmde-
CKOM YPOBHE HCCIIEIOBAHHMH, ITOCBAIIECHHBIX POIN
peLennuy 3ama Horo IpaBa B CTPOUTENBCTBE POC-
CUICKOM TNpaBOBOM CHCTEMBI COBPEMEHHOCTH.
JlaHHBII mpoben BOCHONHSET NpeAcTaBIseMast
MoOHorpadus, B KOTOpOH JieaeTcsi IONbITKa pac-
CMOTPEHUS CYLTHOCTH 3TOTO IPABOBOTO SIBICHUS
U TOW pONH, KOTOPYIO OHA ChITpasia ¥ MPOAOKAET
UTpaTh B MpoLEccax MOJEPHU3AIMU HE TOJIBKO
rocynapcTB Mupa, Ho 1 Poccuu B 4acTHOCTH.

B coBpeMeHHOIl POCCHUICKON JIUTEpaType
pelienuus paccMaTpUBaeTCsA Kak Oe3IMKuil mpaso-
BOW MHCTPYMEHT IO MoJepHM3anuu npasa. OmHa-
KO 3aTyIIEBBIBAHHE MACOIOTHIECKOr0 KOMIIOHECH-
Ta PEUEeMNUUH TPEHSITCTBYET BBIABICHHIO WCTHH-
HBIX IeJIed U 3a/1a4 pererny BoooIIe, a poCcCcHii-
cKoif — B ocobenHOCcTH. [IpencTaBisercss BEpHBIM
paccMaTpuBaTh PELENIMIO MpaBa HE TOJIBKO Kak
3aMMCTBOBaHHE TPABOBBIX WHCTUTYTOB U BHEAPE-
HHE UX B OTEUECTBEHHYIO MOUYBY, a KaK 3aUMCTBO-
BaHNE U BHEJPEHHE HACH, IPAaBOBBIX HHCTUTYTOB,
HOPM, TEPMMHOJIOTHM WHOCTPAHHOTO NpaBa B CHU-
Ty WICONOTHH penunueHTa u (WiM) JIOHOpA.
WHbIMK clTOBaMU, CyTh PELIEHIMHN 3aKITIOYACTCS B
€€ U/ICOJIOTNIECKOM KOMIIOHEHTE.

Y4er MIeONoruueckoro KOMIIOHEHTa pe-
LENIUK MpaBa MO3BOJMI BBLACIUTH [IBE MOAEIU
peLenuuy mpasa: MOJCPHU3ALMOHHYIO U JIeKopa-
TUBHYI0. MoOAepHHU3alMOHHAs MOJENb HampaBile-
Ha Ha JIEUCTBUTENIBHYIO MOJEPHHU3ALUIO OOLIeCT-
Ba. MozepHU3aMOHHBIE MTPOLIECCH BCETAA OCHO-
BBIBAIOTCSI HA NMaTPHOTU3ME OOIIECTBA, B CBSI3H C
yeM a(UIIMPOBAaHMS caMoro (Qakra peLenuu
MPaKTHYECKH HE MPOHMCXOMUT, NMPH €€ aKTUBHOM
UCIIONB30BaHUH. JlekopaTHBHAs MOAENbL HA00OPOT
HE HallpaBJIeHa Ha MOAepHH3anuio odmectBa. Ee
UCIIONIb30BAaHKUE MO3BOJIIET MUPHBIM ITyTEM CHH-
3UTh PEBOJIOLMOHHBIE HACTPOGHUs OOIIecTBa,
CO3/1aB BHIMMOCTH aKTHBHBIX IIPaBOBBIX pedopM,
OCHOBAaHHBIX Ha MOJIHBIX IOPHIMUYECKHUX OpeHIax:
CyJl NPUCSDKHBIX, NPABOBOE IOCYJapcTBO, Ipaxk-
JIAaHCKOE O0ILIEeCTBO U T. 1.

JlaHHas MoJenb peLeNuud XapaKTepu3y-
ercsl JIeKJIapaTHBHO-IIOAPAKATEIbHBIM XapaKTe-
poM («HMEHHO Tak, Kak Ha 3amaze»). OHa BbIpa-
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JKaeTcsl B MEPEHOCe TEX WIM HHBIX HIIEMEHTOB
WHOCTPAHHOH MPaBOBOM KYIBTYPHI O€3 ydeTa 0co-
OeHHOCTEH WM TIpu TPyOOM HTHOPHPOBAHUH OTe-
YECTBEHHOH MPAaBOBOM MeEHTaNbHOCTH. OIHAKO
3JIeCh HETB3s MPEnoiaraTh HEKyl Oe3TyMHOCTb
3aKoHojAaTens B npuHuuie. [Ipapsinas snuTa Bce-
ra MpecienyeT HCKIIOYUTEIBHO CBOM 1IENH, B
paMKax KOTOpPBIX U 3aUMCTBYETCSI TOT WJIU HHOU
WHCTUTYT TIpaBa. Peuunupyemble HHCTUTYTHI
TOJIBKO COXPAHSIOT CBOIO BHEUIHIOIO «3aIaHYI0»
KOHCTPYKLHIO, HO COJAEpPAHUE 3/IECh Y)KE COBCEM
HMHOE, «OT€YeCTBEHHOE». VIMEHHO B 3TOM MpOsB-
JISIETCSl UIEOJIOTMYECKUM aCMEeKT PELENUUd Kak
MIPaBOBOTO SIBJICHUSI.

B pesynbpraTe «aeKOpaTUBHOW» pPEUEHIINU
3aKOHOMEPHO POXKIAIOTCS CBOCOOpa3HBIC MOIUTH-
KO-TIPAaBOBBIC «YPOJIBI», COCTOSIINE U3 Pa3HOO00-
pPa3HBIX PA3HOIUIAHOBBIX IO CBOEMY Xapakrepy
WHOCTPaHHBIX NMPAaBOBBIX MHCTUTYTOB, IUIOXO MO-
JIOTHAHHBIX IPYT K JPYTY, HE MPHUCIIOCOOICHHBIX K
POCCHIICKMM YCTIOBHSIM M HE CIOCOOHBIX ITOJTHO-
LIEHHO BJIMATH HA MPOLECC MOJEPHU3ALMU TOCY-
JTapcTBa M OOIIECTBA B IICJIOM.

Monenb IeKOpaTUBHOM pELENUuu 3aKo-
HOMEPHO MPHUBOAUT K PE3KOMY pa3pbIBy € IMPaBO-
BOM KyJIBTYpOi 0OIIecTBa, YTO JaeT OCHOBAHUS
rocylapCcTBy U YYEHOMY MHUpPY B OU€pEIHON pa3
OOBHHATH POCCHHCKOE OOIIECTBO B TIPHPOKICH-
HOM — «TCHETHYECKOM» — IIPaBOBOM HHTHIH3ME,
mps4Ya AeHCTBUTENBHBIC LIENU U 33aJ1a4d PELCTIIHH,
3a9acTyi0 — OIIUOKH U MPOCYETHI TOCYIapPCTBCH-
HOM BJIACTH.

PELENINUA 3AITAJTHOT'O ITPABA
B POCCHH: TPOBJIEMbI

B3AVMMO/JIEMCTBHS CYEBEKTOB
(Monorpadus)
Txauenxo C.B.

Camapckuti 2ocyOapcmeenHblil yHugepcumen
nymeii coobweHus

Camapa, Poccus

Hacrosimas pabora mocBsmeHa B3aUMO-
JIEWCTBHIO JIBYX CYOBEKTOB pEeLENINHU MpaBa. pe-
LENUEeHTy U JOoHOpy. JlaHHas Tema MpaKTHYECKH
HE PAacCMaTPHUBACTCS B COBPEMEHHOH IOpHIHIC-
CKOH IIUTEpaType, XOTsS HEOOXOAMMOCTh B Mepe-
CMOTpE YCTOSIBIIMXCS TTOJTOKEHHH OTHOCHTEIIBHO
penenuuy Haszpena yke naBHo. Her Ha MoHOrpa-
(rueckoM ypOBHE HCCIIEIOBAHHUM, MMOCBSIIEHHBIX
pOJIM 1I0HOpa B CTPOUTEIBCTBE POCCUMCKOM Mpa-
BOBOH CHCTEMBI COBpEeMEHHOCTH. J[aHHBIH mIpoOen
BOCIOJHSET TpeAcTaBiIsieMasl MOHOrpadus, B KO-
TOPOIl Jenaercs MOMBITKAa PACCMOTPEHHUS CYITHO-
CTH pEeUENINU U PONU KaK PElernenHTa, Tak 1 J0-
HOpa B TPOIEccax MOJCPHU3AIMN HE TOJIBKO TO-
CyIapcTB MHpa, HO 1 Poccun B 4acTHOCTH.

CoBpeMeHHas! POCCHICKasi HayKa B LIEJIOM
paccMaTpuBaeT PELENInIo MpaBa Kak 100pOBOJIb-
HBII TIpOIlecC MO 3aMMCTBOBAHMIO M BHEAPCHHUIO
MPaBOBBIX LEHHOCTEH WHOCTPAHHOTO IPOMCXOXK-
nenust. OTHAKO TaKOE OIPE/EIICHNE, B CHITy CBOCH
«0Oe3mMKOCTH», 00TEeKaeMOCTH, HE OTpakaeT AeH-
CTBHUTENBHOTO XapaKTepa pEUEeNInH, KOTOPBIHA
COAEPKUTCS B HACOJIOTMYECKOM KOMIIOHEHTE.
Wneonorus penumnmenra, AOHOpa, a 3a4acTylo0 U
COBMECTHAsI WICOJIOTHS JIOHOpPA M pEIMIHMEHTa
00pa3yeT MCKOMBI HACONOTHYECKUN KOMITOHEHT
peLenuuy, BIpakasich B HAydHOM 00OCHOBaHHUH H
1Ie7IECO00Pa3HOCTH 0TKa3a OT MPABOBOIO MPOIIO-
TO WM 3aUMCTBOBAHHS <IIEPENOBBIX» IPABOBBIX
TEXHOJIOTUH MHOCTPAHHOTO MPOHCX O3KACHHA.

D10 000CHOBaHHE MOXKET OBITH BBIPAKEHO
B IIOMBITKaX MOJEPHU3AINH NIPaBa U TOCYAAPCTBA,
B pa3NUYHBIX (hOpMax IEKOPATHBHON pPEIETIINH,
COIIPOBOXKIAIOUIEHCS CKPBITBIM BHYTPEHHHM I10-
JUTHYECKUM «IIEPEBOPOTOM», CKPBITOM WIH OT-
KpBITOM 53KCHAHCUEW JIOHOpa, AEMOHCTpauuei
IIPEEMCTBEHHOCTH € MOTYYEil UMIIEPUEN MTPOLLIO-
ro ([IpeBHuit Pum) winm OIHM30CTH K IIHBHIIA30-
BaHHBIM» TocymapctBam copemenrocta (CIIIA,
ctpanbl EBporibr).

Penerminst mpaBa mpencraBisier coboil He
MPOCTO TEXHUUYECKUH IEPEeHOC MPABOBBIX HOPM
HMHOCTPaHHOIO MpaBa B poccuiickue 3akoHsl. I1po-
LIECC PELEMNIH ropa3io CIOXKHEe, TaK Kak Iepe-
HOCSITCS, TIPEKIE BCEro, NMpaBOBBIE HIECH, NPUH-
uunel. [TosToMmy, Kak mpaBuio, HAUTH UX NEPBO-
HCTOYHUK BCETZla HEOOBIKHOBEHHO CIO0XHO. Bo3-
HHKAaeT MHOXECTBO TEOPETHYECKHX U MpaKTHIe-
CKHX BONPOCOB (HCTOYHHK PCLEILIH, B3aHMOOT-
HOIIEHMS JOHOpa W PELMIIMEHTa, MaTepuas pe-
LK), KOTOPbIE TOJIBKO 3aMyTHIBAIOT BECH IIPO-
LIECC, YBOAA OT IJIAaBHOTO — OT JCHCTBUTEIBHBIX
LeNel peLeniyy mpasa.

Benyuiyto ponb B MpOBEIEHUN MPAaBOBBIX
pedopM, OCHOBAHHBIX Ha TOJHOMACIITAOHOW pe-
LENIUH 1IPaBa, OCYMIECTBISIET POCCUIICKAs MOJIH-
THYecKasg snuTa. VIMEHHO OHa SBIISETCS OCHOB-
HBIM TIPOBOJHHUKOM 3aNajHbIX MPaBOBBIX HAEH,
OTPUIIAIOIIMM BCE HCKOHHO pPOCCHIICKOE, caMmo-
OBITHOE, OTKPOBEHHO NPOIIOBEYs 3allaJHble LIeH-
HOCTH U OPUEHTHPYACh HA 3amlajHble MOJUTHIE-
CKHE 3TaJOHbI, CAMOYTBEP)KAAsACh HA OCHOBE ar-
PECCHBHOTO OTPULIAaHHS COOCTBEHHOH HAIMOHAJb-
HOM Tpazmunnl.

Oco0blif HHTEpeC MPU BBIWICHEHUH HIIE0-
JIOTUYECKOT'0 KOMITIOHEHTa PelEeNIUH MpeacTaBIs-
€T U3y4YCHHE B3aMMOOTHOLICHUM pPELUIUECHTa C
JIOHOpoM. B murepatype cyiiecTByeT TEHICHIMA
HE 3aMmeuaTb, MPUHLIUNUAIGHO WTHOPHUPOBATh

! Bacunenxo U.A. Juanor uMBMIM3ALMNA: COUMOKYIb-
TYpHBIE TIPOOIEMBI TIOIMTHYECKOTO TTapTHEPCTBa. — M.,
1999. - C. 162.
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